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I.

STATEMENT OF THE CASE.

Appellant Sigvard B. Johnsen, who will be referred

to hereinafter as the defendant, was indicted on June

27, 1928, by the Federal Grand Jury in the Southern

Division of the District Court of the United States

for the Northern District of California, and charged

in two counts with violations of Section 125 (Perjury)

of the Criminal Code of the United States. (Title 18,

Section 231, U. S. C.) The first count charged, in

substance, that on February 23, 1928, the United

States District Court at San Francisco was engaged

in the trial of a case, indictment No. 16,647, in which

John V. Lloyd, Charles Hudson and twelve others

as defendants had made pleas objecting to the juris-

diction of the Court to try them upon such pending



indictment; that the defendant Johnsen was called

as a witness in the case to testify, and in response to

a certain question, "But you did not do it ?" answered

**No, it was not thought of." It was charged that

the testimony was material, was untrue, and that

the witness when he so testified did not believe it

to be true. The second count charged that at a later

day, in the trial of the same case, that is, on March

6th, the witness was asked the question "How many

radio bearings did you get?" and in reply answered

"I only got that one radio bearing, which came from

three points evidently." The indictment charged the

materiality and falsity of this testimony, and that

the witness when he so testified did not believe it

was true. (T. 3-5.)

What was said by Mr. United States District Judge

A. F. St. Sure, the trial judge, in the course of his

charge to the jury, will enable us to move along more

understandingly in this regard:

"The significance of the testimony thus charged to

be false must be gathered from the case in which the

testimony was given. The evidence introduced in the

present trial shows the significance of the testimony.

It appears, without conflict, that a group of fourteen

defendants were imder indictment for a conspiracy

to violate the prohibition and custom laws of this

country which relate to the transportation and sale

of liquor; that these defendants were arrested and

thereafter made pleas to the jurisdiction of the Court,

charging that their arrest was illegal. The plea al-

leged that they were British citizens and that the

ari-est was made while thev were on board the British
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vessel 'Coal Harbor' at a time vvlien the 'Coal Harbor'

was outside the jurisdiction of and territorial waters

of the United States and distant more than four

marine lea.e:ues from shore. The evidence further

shows, without conflict, th;it a trial was had in the

"District Court of the issues of fact involved in this

])lea to the jurisdiction.

The place where the 'Coal Harbor' was at the time

she was seized by the 'Cahokia' and the particular

defendants arrested would be a material question of

fact. The ])roof offered by the prosecution further

shows that both of the questions asked and answered

by the defendant, w^hich I have quoted to you, relate

to this question of fact, namely, the place of the

seizure. More particularly, the question was pointed

to the question, whether or not bearina^s of the

'Cahokia,' the seizing vessel, had been obtained from

a radio station. The 'it' referred to in the first count

of the indictment relates to this question of fact,

'But you did not do it?' The question must be under-

stood from its context to mean 'But you did get your

bearing from a radio station, without a radio com-

pass?' and in the answer 'No, it was not thought of.'

The 'it' in that sentence also means that the witness

did not get his bearings from a radio station. Simi-

larly, in the second count the question 'How many

radio bearings did you get?' and the answer, 'I only

got one radio bearing, wdiich came from three points

evidently,' relate to the location of the 'Cahokia' and

of the 'Coal Harbor' at the time the seizure was

made." (T. 129-131.)



Upon his arraigmneiit defendant filed his "Plea

of Former Conviction and Former Jeopardy," a copy

of which is as follows

:

*'Defendant's Plea of Former Conviction and

Former Jeopardy.

Now comes the defendant above named and entei'S

•this plea in bar to the accusation and indictment in

said cause

:

(a) The defendant ])leads tliat he has already

been convicted of the offense charged by a judgment

of the United States Coast Guard Court in and for

the California Division, rendered at San Francisco,

California, on the 6tli day of April, 1928, which said

judgment and the proceedings and findings of said

General Court were thereafter and on April 23, 1928,

approved and the sentence imposed by said Court

approved as modified by the Secretary of the Treasury

of the United States acting by and through Honor-

able Seymour Lowman, Assistant Secretary of the

Treasury of the United States ; and that said sentence

so imposed by said General Court as modified by the

said Secretary of the Treasury of the United States

is in process of execution and said judgment and

sentence have not since l^een modified nor appealed

from and said findings, sentence and judgment are

final.

(b) The defendant pleads that he has been once

in jeopardy for the offense charged in that he has

been tried before a competent, lawfully constituted

and existing Court of the United States, to wit, a

General Court of the United States Coast Guard,



which said Court convened at San Francisco, Cali-

fornia, commencing April 3, 1928, and which said

proceedings terminated by an acquittal of said de-

fendant on cei'tain specifications and the conviction

on others; tliat upon said conviction judgment and

sentence was rendered, which said judgment and sen-

tence were thereafter approved by the Secretary of

the Treasury of the United States as modified, and

which sentence is now in process of execution and

said judgment and sentence have not since been modi-

fied nor appealed from and said findings, sentence

and judgment are final.

(c) The defendant pleads that he has already

been acquitted of the offense charged in said indict-

ment by the judgment of the United States Coast

Guard Court in and for the California division, ren-

dered at San Francisco, California, on the 6th day

of April, 1928, which said judgment and the pro-

ceedings and findings of said General Court were

thereafter and on April 23, 1928, approved by the

Secretary of the Treasury of the United States, acting

by and through Honorable Seymour Lowman, As-

sistant Secretary of the Treasury of the United

States.

(d) That the defendant pleads that he has here-

tofore and already been once in jeopard}^ for the

offense charged in said indictment and that he has

already been convicted of a portion of said offense

and acquitted of a portion of said offense by a law-

fully constituted and existing Court of the United

States, to wit, a General Court of the United States

Coast Guard, rendered at San Francisco, on the 6th



day of April, 1928, which said judgment and findings

were thereafter approved by the Secretary of the

Treasury of the United States, except as to the pun-

ishment inflicted upon said defendant, which punish-

ment was approved as modified as hereinafter more

particularly alleged.

That the defendant was placed on trial before said

Court at said time and place upon the following-

charge :

'Charge and Specifications Preferred Against Chief

Boatswain Sigvard Johnsen, U. S. Coast Guard,

Attached to and Serving at U. S. Coast Guard

Section Base Eleven, Oakland, California, by the

Conmiander, California Division, U. S. Coast

Guard.

Charge.—Scandalous Conduct Tending to the De-

struction of Good Morals.

Specification 1.—In that Sigvard B. Johnsen, now

a chief boatswain, U. S. Coast Guard, while so serving

at U. S. Coast Guard Section Base Eleven, at Oak-

land, California, having on or about February 29,

1928, been duly sworn as a witness before the U. S.

District Court, Northern District of California, by the

Clerk thereof, the said Court being then convened and

in session at the Federal Building, San Francisco,

California, did wilfully and contrary to said oath

testify as follows, to wit:

*'Mr. Faulkner. Q. But you didn't do it?

A. No, it was not thought of.

Q. You didn't think of it? A. No."

and he, the said Johnsen, did, at the time and place



aforesaid, by testifying as aforesaid, wilfully, falsely

and corruptly make statements under oath, to wit:

''No it was not thought of" and "No," which were,

at the time of making the same, known to him the

said Johnsen, to be false and misleading and were

made by him the said Johnsen with the intent and

purpose of defeating the ends of justice.

Specification 2.—In that Sigvard B. Johnsen, now^

a chief boatsw^ain, U. S. Coast Guard, w^hile so serving

at U. S. Coast Guard Section Base Eleven, at Oak-

land, California, having on or about March 6, 1928,

been recalled as a witness before the U. S. District

Court, Northern District of California, then convened

and in session at the Federal Building, San Francisco,

California, and having been duly warned that the

oath previously taken by him as a witness w^as still

binding, did wilfully and contrary to said oath testify

as follows, to wit:

"Mr. Sheets. Q. Will you relate to the jury the

circumstances surrounding the taking of those radio

bearings. Your testimony had been very full and

complete up to that point, but that has been entirely

omitted from your testimony. Now I wish you to

state fully all of the facts and circumstances which

you recall in connection with the taking of those

bearings.

A. Well, shortly after I came alongside the 'Coal

Harbor' and put Mr. Kipste aboard, I told my radio-

man to try and get radio bearings, but he w^as imable

to get any radio bearings and I did not get the radio

bearings until on my way in. I w^as starting in with

the 'Coal Harbor,' and I didn't consider them, I said:
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'Well, hell, its too late to get them, they are no good

to me,' and I rolled them up in my hand and threw

them overboard, and so I said we didn't get them."

And he, the said Johnsen, did, at the time and place

aforesaid by testifying as aforesaid, wilfully, falsely

and corruptly make a statement under oath, to wit,

'and I dicbi't consider them,' which was, at the time

of making the same, known to him, the said Johnsen,

to be false and misleading, and was made by him,

the said Johnsen, with the intent and purpose of

defeating the ends of justice.

Specification 3.—In that Sigvard B. Johnsen, now

a chief boatswain, U. S. Coast Guard, while so serving

at U. S. Coast Guard Section Base Eleven, at Oak-

land, California, having, on or about March 6, 1928,

been recalled as a witness before the U. S. District

Court, Northern District of California, then convened

and in session at the Federal Building, San Francisco,

California, and having been duly w^arned that the

oath previously taken by him as a witness was still

binding, did wilfully and contrary to said oath testify

as follows, to wit:

"Mr. Sheets. Q. You got them after the tow-in

started ?

A. Yes, but I didn't consider them any good at

all at that time, because I wanted them when I re-

quested them and I couldn't get them, and I con-

sidered they were no good to me. I never looked at

them. They were written on a piece of paper, and

I just threw it overboard."

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully, falsely



and corruptly make a statement under oath, to wit,

''I never looked at them," which was, at the time of

making the same, known to him, the said Johnsen

to be false and misleading, and was made by him, the

said Johnsen, with the intent and purpose of de-

feating the ends of justice.

Specification 4.—In that Sigvard B. Johnsen, now
a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, having on or about March 6,

1928, been recalled as a witness before the U. S.

District Court, Northern District of California, then

convened and in session at the Federal Building, San

Francisco, California, and having been duly warned

that the oath previously taken by him as a witness

was still binding, did wilfully and contrary to said

oath testify as follows, to wit

:

"Mr. Sheets. Q. Did you plot those bearings,

Mr. Johnsen'? A. No.

Q. You did not lay them dow^n at all ?

A. I didn't lay them down on the chart at all. I

didn't consider them of any importance to me at all."

and he, the said Johnsen, did, at the time and place

aforesaid by testifying as aforesaid, wilfully, falsely

and corruptly make statements under oath, to wit,

''No" and "I didn't lay them down on the chart at

all," which were, at the time of making the same

known to him, the said Johnsen, to be false and

misleading, and were made by him, the said Johnsen,

with the intent and purpose of defeating the ends

of justice.
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Specification 5.—In that Sigvard B. Jolinsen, now

a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard Section Base Eleven,

at Oakland, California, having on or about March 6,

1928, been recalled as a witness before the U. S.

District Court, Northern District of California, then

convened and in session at the Federal Building, San

Francisco, California, and having been duly warned

that the oath previously taken by hini was still bind-

ing, did wilfully and contraiy to said oath, testify as

follows, to wit:

"Mr. Faulknt:r. Q. What was the time you pick

for the first radio bearing?

A. I asked only for one radio bearing, and that

was shortly after I came alongside the 'Coal Harbor'

after putting Mr. Kiy)ste aboard, which Avas shortly

after 6:30.

Q. How many radio bearings did j^ou get?

A. I only got that one radio bearing, which came

from three points evidently.

Q. You got two sets of radio bearings, didn't you?

A. Not to my knowledge.

Q. Didn't you get one at 7:20 and one at 6:30?

A. I only got one."

and he, the said Johnsen, did, at the time and place

aforesaid, by testifying as aforesaid, wilfully, falsely

and corruptly make statements under oath, to wil,

*'I asked only for one radio bearing," and "I only

got that one radio bearing," and "Not to my know^l-

edge," and "I only got one," which w^ere, at the time

of making the same, known to him, the said Johnsen,

to be false and misleading, and were made by him.
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the said Jolinsen, with the intent and purpose of

defeating- the ends of justice.

Specification 6.—In that Sigvard B. Johnsen, now

a chief boatswain, U. S. Coast Guard, while so

serving at U. S. Coast Guard, Section Base Eleven,

at Oakland, California, having on or about March 6,

1928, been recalled as a witness before the U. S.

District Court, Northern District of California, then

convened and in session at the Federal Building, San

Francisco, California, and having been duly warned

that the oath previously taken by him was still bind-

ing, did wilfully and contrary to said oath, testify as

follows, to wdt:

"Mr. Faulkner. Q. You did not?

A. No, I did not plot them."

and he, the said Johnsen, did, at the time and place

aforesaid by testifying as aforesaid, wilfully, falsely

and corruptly make a statement under oath, to wit,

"No, I did not plot them," which was at the time

of making the same, known to him, the said Johnsen,

to be false and misleading, and was made by him,

the said Johnsen, with the intent and purpose of

defeating the ends of justice.

Specification 7.—In that Sigvard B. Johnsen, now

a chief boatsw^ain, U. S. Coast Guard, while so serving

at U. S. Coast Guard Section Base Eleven, at Oak-

land, California, did, at various times during the

period from February 15, 1928, to March 6, 1928,

while being examined by Assistant United States

Attorneys George Naus and Albert Sheets in prepara-

tion for and prosecution of the trial of the case in

which the said Johnsen gave the testimony quoted in
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the proceding specifications, inform the said Assistant

U. S. Attorneys that he, the said Johnsen, had not

requested and not received radio bearings of the U. S.

Coast Guard Cutter ''Cahokia" on the day of Feb-

ruary 17, 1925, which statement was wholly false and

intended to deceive, as he, the said Johnsen, well

knew.

Deti.ef F. a. de Otte,

Captam, U. S. Coast Guard,

Commander, California Division,

U.S. Coast Guard.'

That the said Court found the defendant guilty as

to Specifications 1, 3, 5 and 7, and the said Court

fomid the defendant not guilty as to specifications

2, 4 and 6, and that upon said findings of guilty of

said Specifications 1, 3 and 5 and 7 the said defendant

was sentenced to be suspended from duty for a

period of two years upon one-half of his duty pay;

and thereafter upon review of said proceedings had

by the Secretary of the Treasury of the United States

the following judgment was made and entered upon

the findings and decision of said General Court, which

said decision and the sentence imposed therein as

modified is now in process of execution and said deci-

sion has been and now is a final judgment in said

cause that the said decision of said Secretary of the

Treasury of the United States is in words and figures

as follows, to wit:

April 23, 1928.

'C. C. 4370.

'The proceedmgs and findings of a general court

convened at the California Division, U. S. Coast
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Guard, San Francisco, California, April 3, 1928, in

the case of Sigvard B. Johnsen, Chief Boatswain,

U. S. Coast Guard Section Base 11, are approved.

'This officer was brought to trial on a charge of

scandalous conduct tending to the destruction of good

morals, imder seven specifications. Specification 1

alleged the giving of false testimony while a witness

before the U. S. District Court for the Northern

District of California, February 29, 1928. Specifica-

tions 2, 3, 4, 5 and 6 alleged the giving of false testi-

mony while a witness before the IT. S. District Court

for the Northern District of California, on March 6,

1928. Specification 7 alleged that at various times

between February 15, and March 6, 1928, while being

examined by two Assistant United States Attorneys,

who were preparing a case for trial, he informed said

attorneys that he had neither requested nor received

radio bearings of the IT. S. Guard cutter "Cahokia"

on the day of February 17, 1928, which statement was

wholly false and intended to deceive. The Court

found specifications 1, 3, 5 and 7 proved, and speci-

fications 2, 4 and 6 not proved, and the accused of the

charge guilty. He was sentenced to be suspended

from duty for a period of two (2) j^ears upon half

pay.

'There is no disposition on the part of the Depart-

ment to condone the offenses of which this officer

w^as found guilty, but the matter contained in the

record of testimony and in the recommendation for

clemency, unanimously signed by the members of the

Court, as well as his long and faithful service prior

to the commission of these offenses, have been taken
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into consideration. The sentence is approved, but

mitigated to the followini^:

'To l)e suspended from duty for a period of six

months upon on-half duty pay.

'The Commander, California Division, U. S. Coast

Guard, is directed to cause the sentence, as mitigated,

to be carried into effect. The sentence will become

effective on the date of its promulgation to this officer

by the Commander, California Division, U. S. Coast

Guard.

'By direction of the Secretary.

'Seymour Lowman,

'Assistant Secretary.'

That it was within the power and jurisdiction of

said Court luider said charged specifications and upon

a finding of a verdict of guilty thereon to have in-

flicted upon this defendant imprisonment for a period

of not to exceed two years.

Wherefore, defendant prays this Honorable Court

that a decision be rendered upon the several issues

joined by this plea and that he be hence dismissed.

SiGVARD B. JOHNSEN,

Defendant.

Edwin V. M(^Kenzie,

Attorney for Defendant."

(T. 6-17.)

The United States Attorney demurred to said

"Plea of Former Conviction and Former Jeopardy,"

(T. 39), and said demurrer was sustained. (T. 40.)
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The cause proceeded regularly to trial on April 23,

1929, before the Honorable A. F. St. Sure, United

States District Judge. (T. 20.)

To throw further light on this matter, we quote

from the opening statement of the United States

Attorney to the jury of what the Government ex-

pected to prove (T. 40-42) :

"We will ex])ect to prove that, in accordance with

the allegations of the indictment, on the 23d day of

February, 1928, there was being tried before Judge

Kerrigan and a jury, in a certain criminal action

brought against Captain Charles Hudson and thirteen

other defendants, who constituted members of the

crew of the boat 'Coal Harbor,' a certain issue raised

by a plea to the jurisdiction; that the particular issue

raised by that plea was the location of the 'Coal

Harbor' at the time of seizure by the United States

Coast Guard cutter 'Cahokia,' on the 17th of Feb-

ruary, 1925; that the plea being tried by the Court

and the jury involved the location of the 'Coal Har-

bor' at the time of the seizure, the plea resting upon

the ground that the 'Coal Harbor,' at the time of the

seizure, was more than one hour's sailing distance

from the nearest American land, or farther than the

distance that could be traveled by a contact boat in

that same time; that at that hearing the defendant,

Sigvard B. Johnsen, was produced by the Govern-

ment as a witness; that Sigvard B. Johnsen w^as, at

the time of the seizure of the 'Coal Harbor,' the

commandmg officer of the Coast Guard cutter 'Ca-

hokia,' w'hich made the seizure; that on the 20th day

of February, 1928, in reply to questions on cross-
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examination by counsel representing- the defendant,

Sigvard B. Johnsen testified that he had not asked

for or received any radio bearings; that that was

untrue, and that he knew at the time that it was

untrue, and that he had actually asked for and re-

ceived radio bearings.

We will further show that on the 6th day of March,

1928, and still during the progress of the trial, that

Sigvard B. Johnsen was again put upon the stand

by the Govermnent, the United States Attorney, a

few minutes before, having learned for the first time

that Johnsen had asked for and received radio bear-

ings upon that day, and that upon the stand at tlmt

time he testified that he had received the radio hear-

ings (italics ours), but testified under cross-examina-

tion again, by counsel for the defendant, that he had

only received one set of radio bearings, whereas the

truth is that he had received two sets of radio bear-

ings, some forty or forty-five minutes apart, and that

that fact was well known to him, and that the fact

was false; and upon that proof of fact, we will ask

for a verdict of guilty at your hands."

Whilst the Government's first witness, Mr. Lyle

S. Morris, was testifying, the following took place:

"Miss Phillips. Q. What is your business, Mr.

Morris ?

Mr. Clarke. Just a moment. May I interrupt at

this time? May it please the Court, we object to any

testimony being given on the part of the Government,

and we ask that this jury at this time be directed to

return a verdict of not guilty, upon the ground that

this defendant is now twice placed in jeopardy for
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the same offense, having been tried by a duly con-

stituted court-martial, a general court convened at

the California Division, United States Coast Guard,

San Francisco, California, which case was tried on or

about April 3, 1928, and we offer at this time in

evidence a carbon copy of the proceedings of that

court-martial—pardon me, thanks to Mr. Hatfield, I

have a certified copy, which we now offer in evidence,

of the proceedings of that Court, showing an arraign-

ment, and showing a plea of guilty to certain speci-

fications, showing further that a sentence was imposed

by this Court, and the sentence duly served. We offer

this in evidence at this time, and make the motion

that I have just outlined.

Mr. Hatfield. No objection to the admission of

the certified copy, your Honor.

The Court. Very well, let it be admitted in evi-

dence. The motions are denied.

(The document was marked Defendant's Exhibit

'A.')

Mr. Clarke. May we reserve an exception to your

Honor's ruling? I imagine both the motion for the

instructed verdict and the motion as to the introduc-

tion of the evidence are denied?

The Court. Both are denied, and an exception

may be reserved." (T. 42-43.)

During the testimony of the next witness for the

United States, the following stipulation was made:

"Miss Phillips. Q. Mr. Gagan, what is your busi-

ness? A. Court reporter.

Q. Did you report the trial of the United States

vs. John V. Lloyd, No. 16,647?
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Mr. Clarke. Perhaps I can again shorten the mat-

ter. We will stipulate that this gentleman was the

court reporter, that he need not produce his original

notes, and we will stipulate—I think you have a tran-

script

Miss Phillips. Yes.

Mr. Clarke. We will stipulate that it is a true

and cori'ect transcript of the testimony taken at that

time.

The Court. Very well.

Miss Phillips. Thank you very much, Mr. Clarke.

The CoLTRT. Let it be admitted in evidence and

deemed read in evidence.

Miss Phillips. I think it might be well to read

at this time the particular part of the testunony

charged, and then we can proceed.

The Court. You may.

Miss Phillips. Here is a copy of the first testi-

mony. This is in the cross-examination by the de-

fense counsel. This is testimony given on February

29:

'Mr. Faitlkner. Q. Was there any other means,

other than a bearing on the lights on the Southeast

Farallone, by which you could have determined your

exact position at the time you sighted the "Coal Har-

bor"? A. No.

Q. Why couldn't you have gotten radio bearings

at that time ? A. I had no radio compass.

Q. You did not? A. No.

Q. Had you ever received radio bearings on the

''Cahokia"? A. I had.
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Q. Had you received radio bearings on the ''Ca-

liokia" within two days of the time you seized the

''Coal Harbor"? A. I don't remember.

Q. Did you not receive a radio compass bearing on

the 15th of February, w^hen you were out here near

the "Malahat" ? A. I don't remember.

Q. Will the log refresh your recollection? A. No.

Q. Well, if it is in the log, does it mean that it

happened? Did you get any radiograms on the 17th

of February? A. I did get radiograms.

Q. When- did you get them ?

A. On the way in with the "Coal Harbor."

Q. What time did you first receive a radiogram?

A. I don't remember.

Q. Do 3^ou have to have a radio compass to get a

bearing? A. Not necessarily.

Q. Then you could have gotten your bearing from

a radio station without a radio compass, could you

not? A. I could.

Q. But you didn't do it?

A. No, it was not thought of.

Q. You didn't think of it? A. No.'

The last tw^o questions and answers are the par-

ticular ones charged in the first coimt.

As to the second count, this is on recross-examina-

tion, after certain admissions were made in court by

the United States Attorney, of which there will be

proof later:

'Mr. Faulkner. Q. What was the time you picked

for the first radio bearing?

A. I only asked for one radio bearing, and that

was shortly after I came alongside the "Coal Harbor,"
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after putting Mr. Kipste aboard, which was shortly

after 6:30.

Q. How many radio bearings did you get ?

A. I only got that one radio bearing, which came

from three points, evidently.

Q. You got two sets of radio bearings, didn't you?

A. Not to my knowledge.

Q. Didn't you get one at 7:20 and one at 6:30?

A. I got only one.'

That is what is charged in the second count." (T.

45-48.)

The trial was concluded April 24, 1929. (T. 22-23.)

On this day the jury returned its verdict finding the

defendant guilty on both counts of the indictment

and recommendincj, imanimoiisly, that extreme leni-

ency he granted the defendant. (T. 23.) (Italics

ours.)

Motions for a new trial and in arrest of judgment

were made and denied, to which orders denying said

motions the defendant duly entered exceptions. (T.

140-141.)

On April 24, 1929, the Court made its judgment

and sentenced said defendant to two years imprison-

ment in the Federal Penitentiary, on each count of

the indictment, and to pay a fine of one hundred

($100.00) dollars under each count, said judgments

of imprisonment to run concurrently, and in default

of the payment of said fines that said defendant be

further imprisoned until said fines be paid or until

he be otherwise discharged in due course of law.

(T. 26.)
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An appeal was thereafter duly sued out by defend-

ant and duly allowed to this Court to review the judg-

ment and proceedings of the trial Court.

II.

SPECIFICATION OF ERRORS RELIED UPON.

A.

(a) The trial Court erred in sustaining- the de-

murrer of the United States to the "Plea of Former

Conviction and Former Jeopardy," filed by said de-

fendant. Assignment of Error I. (T. 148.)

(b) The Court erred in denying the motion of

said defendant to instruct the jury to return a verdict

of Not Guilty and to deny the admission of any

testhnony in the case by reason of the plea of said

defendant of former conviction and former jeopardy.

Assignment of Error II. (T. 148-149.)

(c) The Court erred in denying the motion of

defendant made at the conclusion of the Government's

case in chief for an instructed verdict of Not Guilty

on the ground of the former conviction and former

jeopardy of said defendant. Assignment of Error XI.

(T. 170-171.)

(d) The Court erred in denying the motion of

defendant made in arrest of judgment, on the ground

that he had been placed twice in jeopardy, as set forth

in his plea of former conviction and jeopardy on file

herein. Assignment of Error XIII. (T. 173.)
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B.

The defendant corrected and retracted the alleged

false testimony before he left the witness stand, and

therefore the evidence was and is insufficient to sus-

tain the conviction. (Assigned as error for considera-

tion, at the option of the Court, under Rule 24, sub-

division 4 thereof.)

Thus two main points will be discussed in this brief.

III.

ARGUMENT.

A.

THE COURT ERRED IN SUSTAINING THE DEMURRER OF THE
UNITED STATES TO THE PLEA OF FORMER CONVICTION
AND FORMER JEOPARDY; AND ERRED IN DENYING- THE
SEVERAL MOTIONS OF SAID DEFENDANT MADE AND
STEADFASTLY MAINTAINED IN THIS REGARD THROUGH-
OUT THE TRIAL, AND THE MOTION OF DEFENDANT MADE
IN ARREST OF JUDGMENT ON THE GROUND THAT HE
HAD BEEN PLACED TWICE IN JEOPARDY AS SET FORTH
IN HIS SAID PLEA OF FORMER CONVICTION AND JEOP-

ARDY.

Section 143, Title 14, U. S. C, reads as follows:

143. Coast CorRTS; Composition; Jurisdic-
tion AS TO Crimes and Punishment; Approval
OF Sentence by President or Secretary of
Treasury. Offenses against the discipline of the
Coast Guard too a^rave in character to be ade-

quately dealt with directly by the commanding
officer, as hereinbefore provided, may be pun-
ished by Coast Guard courts, to be convened by
or mider the direction of the Secretary of the
Treasury. Such courts shall consist of not less

than three commissioned officers of the Coast
Guard, and shall, imder rules approved by the



23

Secretary of the Treasury, be governed in their

orfi^anization and procedure substantially in

accordance with naval courts, but the jurisdic-

tion of Coast Guard courts shall be limited to

the followino- offenses, namely: Disobeying- law-

ful order of su]ierior officer; striking, assaulting,

or attemptino- or threatening to strike or assault

a superior officer while in the execution of the

duties of his office: drunkenness on duty;

diimkenness; gambling; misappropriation of

mess funds; misuse of Government prop-

erty or supplies; fraudulently signing vouch-

ers; theft in an amount under $100; scan-

dalous conduct tending to the destruction of good

morals; desertion; absence from duty without

leave or after leave has expired; neglect of duty;

conduct unbecoming an officer and a gentleman;

maliciou.s or willful destruction of public prop-

erty; aiding or enticing others to desert; smug-
glins: liquor on board a vessel of the Coast Guard

;

cruelty toward or oppression or maltreatment of

any subordinate person in the service; using

obscene or abusive language; violating or refus-

ing obedience to any lawful order or regulation

issued by the Secretary of the Treasury or the

President. Such courts shall have power to im-

pose upon a commissioned officer none other than

the following punishments, namely: Summary
dismissal from the service; suspension from duty

for a period of two years or any part thereof

upon reduced pay, which shall in no case be less

than one-half nor more than three-fourths of the

duty pay of such officer ; reduction of rank in his

own grade; retention of his present number on

the official register for a specified time ; imprison-

ment for a period not to exceed two years ; official

reprimand. The only punishments that may be

imposed by such courts upon any person in the

Coast Guard other than a commissioned officer

shall be the following, namely : Dishonorable dis-

charge; forfeiture of not to exceed two months'

pay; imprisonment on land for a period not to

exceed one year; confinement aboard ship not to
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exceed one month ; confinement in single irons,

on bread and water, or on diminished rations,

not exceedinsi" thirty days, but a full ration shall

in all cases be given at least every third day;
confinement in single irons; reduction to next
inferior rating; deprivation of liberty for a

period not to exceed three months; extra duties,

and the imposing of these punishments will be
regulated in accordance with rules prescribed by
the Secretary of the Treasury. A commissioned
officer of the said service may be designated by
the convening authority as official prosecutor to

prosecute the case in the interest of the Govern-
ment, and whose general powers and duties will

be prescribed by the Secretary of the Treasury.
The ]n'oceedings, findings, and sentences of Coast
Guard courts shall be subject to review by the

Secretary of the Treasury, as the convening
authority, and the records of such courts shall be
filed in the division of Coast Guard, Treasury
Department, and no sentence of such court shall

be carried into effect until approved by the said

Secretary: Provided, That in the case of a com-
missioned officer a sentence of dismissal shall not
be carried into effect until api)roved bv the Presi-

dent of the United States. (May 26, 1906, c.

2556, 3, 34 Stat. 200.)

Manifestly, under the foregoing law, we have a

Court duly constituted, with jurisdiction over the

offense and the person of the defendant, and a Court

deriving its authority from the same Government,

the United States of America, that the civil tribunal,

the United States District Court, derived its authority.

The clause contained in said section Scandalous Con-

dtwt Tending to the Destruction of Good Morals is

comprehensive enough to embrace, and does indeed

embrace, within its scope, in our humble judgment,

the offense of perjury,—the very offense charged in
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the indictment here under consideration. It will be

seen from a comparison of the indictment with the

plea of former conviction and former jeopardy that

the defendant has actually been twice put in jeojjardy

of punishment for the same identical offense, and has

actually been convicted twice on the same set of facts.

True, a plea of former or double jeopardy will be

vicious if the offenses charged be perfectly distinct

in point of law% however nearly they may be connected

in fact. In point of law, it may be contended that the

offenses are distinct for two reasons, in the first place,

that it would be unnecessary or immaterial in the

trial had before the civil tribunal to establish that the

defendant was a member of the Coast Guard, whereas,

before the Coast Guard Court such foimdation and

proof would be indispensable, and in the next place,

that the penalties are different. Yet, after all, such

contentions seem highly technical to us, don't arise to

the dignity of being "perfectly distinct," for as a

})ractical matter it w^as material in the instant case,

tried before the civil tribvmal, to show that the de-

fendant ivas a member of the Coast Guard, otherwise

no possible motive could have been imagined for the

alleged false testimony, and had he not been such a

member the case would never have arisen nor col-

lapsed by reason of the testimony, and indeed in the

case relied upon by us, to-w4t: Grafton v. U. S., 206

XT. S. 333, no such distinction was made. Grafton

was a soldier and it naturally follows that before the

military court martial could try him that fact must

have been first established.
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In considering the question of what constitutes or

does not constitute former or double jeopardy, we
find that the reports swarm with decisions, that we
are not confronted with the paucity but rather with

the multiplicity of decisions in this regard.

We find, to mention just a few only, such decisions

as:

Grafton v. U. S., 206 U. S. 333;

Cain V. U. S., 19 F. (2d) 472;

King v. U. S., 31 F. (2d) 17 (C. C. A. 9.).

These three important decisions, together with the

ca^es cited and referred- to therein, fairly well pre-

sent both sides of the question.

Yet, after all, so far as the case here under con-

sideration is concerned, the case of Grafton v. U. S.,

supra, controls and is almost unique. We either stand

or fall on that case,—it is determinative one way or

the other,—it just fits, fortunately or mifortunately.

We tliink fortunately.

Said Mr. Justice Harlan speaking for the Court in

that ease:

''The writ of error brings up for review a

judgment of the supreme court of the Philippine
Islands, affirming a judgment of the court of first

instance in the province of Iloilo, by which the

plaintiff in error, Grafton, was adjudged guilty

of homicide as defined by the Penal Code of the

Philippines, and sentenced to imprisonment for

twelve years and one day.

The history of this criminal prosecution, as

disclosed by the record, is as follows:

Homer E. Grafton, a private in the Army of

the United States, was tried before a general

court-martial convened in 1904 by Brigadier Gen-
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eral Carter, commanding the department of the
Visayas, Philippine Islands, upon the following-
charge and specifications: 'Charge: Violation of
the 62d Article of War: Specification 1. In that
Private Homer E. Grafton, Company G, 12th
Infantry, being a sentry on post, did milawfully,
wilfully, and feloniously kill Florentino Castro,
a Philippino, by shooting him with a U. S. maga-
zine rifle, caliber .30. This at Buena Vista Land-
ing, Guimaras, P. I., July 24th, 1904. Specifica-
tion 2. In that Private Homer E. Grafton, Com-
panv G, 12th Infantry, being a sentry on post,
did unlawfully, wilfully, and feloniously kill Fe-
lix Villanueva, a Philippino, by shooting him
with a U. S. magazine rifle, caliber .30. This at
Buena Vista Landing, Guimaras, P. I., July 24th,
1904.'

Bv the 58th Article of War it is provided:
'In time of war, insurrection, or rebellion, lar-

ceny, robbery, burglary, arson, mayhem, man-
slaughter, murder, assault and battery with an
intent to kill, wounding, by shooting or stabbing,
with an intent to commit murder, rape, or assault
and battery with an intent to commit rape, shall
be punishable by the sentence of a general court-
martial, when committed by persons in the mili-

tary service of the United States, and the punish-
ment in any such case shall not be less than the
punishment provided for the like offense by the
laws of the state, territory, or district in which
such offense may have been committed.'

The 62d Article of War is in these words:
'All crimes not capital, and all disorders and neg-
lects which officers and soldiers may be guilty of
to the prejudice of good order and military disci-

pline, though not mentioned in the foregoing
Articles of War, are to be taken cognizance of
by a general, or a regimental, garrison, or field

officers' court-martial, according to the nature
and degree of the offense, and punished at the
discretion of such court.'



28

Tlie accused pleaded not guilty to eacli speci-

fication as well as to the charge. At the trial he
made the following admission in writing: 'I ad-

mit that on July 24th, 1904, I was a member of a

detachment of Company G, 12th Infantry, on
duty at Buena Yista Landing, Guimaras, P. I.;

that on July 24th, 1904, I was regularly detailed

on guard and was a member of the first relief.

That I was on post between the hours of 2 and 4

p. m. In the execution of my duty I shot two
male Philippinos with a U. S. magazine rifle,

caliber .30.'

The court found the soldier not guilty as to

each specification, and not guilty of the charge.

His acquittal was approved by the department
commander on August 25th, 1904, and he was
released from confinement and restored to duty.

It appeared in proof that the accused was of
excellent character; and it is stated in the opin-

ion of the su])reme court of the Philippines that,

before holding the court-martial, the department
commander offered to submit the case to the court
of first instance of the province, but it did not
appear what action was taken by the judge of
that court in reference to that offer.

On the 28th day of November, 1904, the prose-
cuting attorney of the province of Iloilo, Philip-
pine Islands, filed a criminal information or com-
plaint in the name of the United States, in the
court of first instance of that province, as fol-

lows: 'The subscriber accuses Homer E. Grafton
of the crime of assassination, committed in the
manner following: That on the 24th of July, 1904,
and in the harrio of Santo Rosario, within the
jurisdiction of the municipality of Buena Vista,
Guimaras island, province of Iloilo, Philippine
Islands, the said accused, with illegal intention,

and maliciously, and without justification, and
with treachery and deliberate premeditation,
killed Felix Villanueva in the manner following:
That on said day and in said harrio the said
accused. Homer E. Grafton, with the rifle that
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he caiTied at the thne, known as the United
States mai^azine rifle c. .30, fired a shot directly at
Felix Villanueva, eausino-, with said shot, a seri-
ous and necessarily fatal wound, and in conse-
quence of said wound the aforesaid Felix Villa-
nueva died immediately after the infliction there-
of, in viohition of the law.'

When the above information was filed, as well
as when the court-martial convened, the Philip-
pines Penal Code provided as follows:

'Art. 402. He who shall kill his father, mother,
or (;hild, whether legitimate or illegitimate, or any
other of his ascendants or descendants or his
spouse, shall be punished as a parricide, with the
penalty of cade/na perpetua to death.

'Art. 403. He who, without being included in
the preceding article, shall kill any person, is

guilty of assassination if the deed is attended by
any of the following circumstances: (1) With
treachery; (2) for price or promise of reward;
(3) by means of flood, fire, or poison; (4) with
deliberate premeditation; (5) with vindictiveness,
by delibei'ately and inhumanly increasing the suf-
fering of the person attacked. A person guilty
of assassination shall be punished with the penalty
of cadena temporal in its maximum degree to
death.

At. 404. He who, without being included in the
provisions of article 402, shall kill another with-
out the attendance of any of the circimistances
specified in the foregoing article, is guilty of
homicide. A person guilty of homicide shall be
punished with the penalty of reclimon temporal.'

At the trial in the court of first instance the
accused interposed a demurrer, alleging that that
court had no jurisdiction to try him for the of-

fense charged, for the following reasons: The
acts constituting the alleged offense were com-
mitted within the limits of a military reserva-
tion of the United States and by a soldier duly
enlisted in ihe Army of the United States, in the
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line of duty; the court of first instance of the
Philippine Islands had no jurisdiction of the
persons of officers or enlisted men of the United
States Army for offenses committed by them in
performance of military duty; such courts were
not constitutional courts, as contemplated by the
3d article of the Constitution of the United States,

and were without jurisdiction to try causes of
which such constitutional courts have exclusive
jurisdiction; the courts of the Philippine Islands
could not deprive the accused of his constitutional
privilege of trial by jury; and no court other
than a military ti'ibunal, constituted by the
authority of the United States, could try the
accused upon an indictment which had not been
found or presented by a grand jury.

The demurrer also stated that if the court held
that it had jurisdiction to try the accused, then
he pleaded, in bar of the proceedings against
him, the judgment of the general court-martial,
acquitting him of the offense of which he was
found guilty in the court of first instance.

The demurrer and plea were both overruled,
the trial court holding that it had jurisdiction to

trv the accused, and that the plea of jeopardy
based on his trial by coui't-martial was insuffi-

cient, in that the military court could not legally

have taken cognizance of the crime of assassina-

tion chai'ged in the information, but only of a
violation of the 62d Article of War.

A trial was then had in the court of first in-

stance before the judge thereof, without a jury,

and resulted in a judgment declaring Grafton
guilty of 'an infraction of article 404 of said

Penal Code, and of the crime of homicide, in

killing the said Felix Villanueva, at the time and
place and in the mamier hereinbefore stated, and,

in view of the extenuating circumstances before
remarked upon, he is sentenced by the court to

imprisonment in such prison as the law directs,

for the term of twelve years and one day, it being
the minimum term of the minimum degree of
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reclusion temporal which is the penalty for homi-
cide, and to pay the costs of the prosecution, and
to suffer all the other accessories of said sentence.'

The case was carried to the supreme court of the
Philippines, where the judgment was affirmed by
a divided court. The plea of double jeopai'dy was
overruled by that court and three of the seven
judsjes were of opinion that, under the facts

proved at the trial, the accused should have been
acquitted.

The principal contention of the accused is that
his acquittal by the court-martial forbade his

beins: again tried in the civil court for the same
offense. He bases this contention, in part, upon
that clause of the 5th Amendment of the Consti-
tution, providing: 'Nor shall any person be sub-
ject for the same offense to be twice put in jeop-
ardv of life or limb;' and, in part, upon the act

of Congress of July 1st, 1902, providing tempo-
rarily for the administration of the affairs of civil

government in the Philippine Islands, and wdiich

act declared that 'no person, for the same offense,

shall be twdce put in jeopardv of punishment.'
32 Stat, at L. 691, chap. 1369. 'That the prohibi-

tion of double jeopardy is applicable to all crimi-

nal prosecutions in the Philippines was settled

upon full consideration in the recent case of Kep-
ner v. United States, 195 IT. S. 100, 124, 126, 129,

130, 49 L. ed. 114, 122-125, 24 Sup. Ct. Rep. 797,

in which it was held that by force of the above
act of Congress such prohibition was carried to

the Philippines and became the law of those

islands. In the same case it was said—^w^hat may
be repeated as applicable to the present case

—

that 'this case does not call for a discussion of

the limitations of such power [the power of Con-

gress], nor require determination of the question

whether the jeopardy clause became the law of

the islands after the ratification of the treaty

without congressional action, as the act of Con-
gress made it the law of these possessions when
the accused w^as tried and convicted.'
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We assume as indisputable, on principle and
authority, that before a person can be said to

have been put in jeopardy of life or limb the

court in which he was acquitted or convicted must
have had .jurisdiction to try him for the offense

chari2:ed. It is alike indisputable that if a court-

martial has jurisdiction to try an officer or sol-

dier for a crime, its judgment will be accorded
the finality and conclusiveness as to the issues

involved which attend the judgments of a civil

court in a case of which it may legallv take cog-

nizance. In Ex parte Reed, 100 U. S. 13, 23, 25 L.

ed. 538, 539, the court, referring to a court-martial,

said: 'The court had jurisdiction over the per-
son and the case. It is the organism provided
by law and clothed with the duty of administer-
ing justice in this class of cases. Having had such
jurisdiction, its proceedings cannot be collaterally

impeached for any mere error or irregularity, if

there were such, committed within the sphere of
its authority. Its judgments, when approved as
requii'ed, rest on the same basis, and are sur-

rounded by the same considerations, which give
conclusiveness to the judgments of other legal

tribmials, including as well the lowest as the
highest, under like circumstances. The exercise

of discretion, within authorized limits, cannot be
assigned for error and made the subject of re-

view by an appellate court.'

In Ex parte Mason, 105 U. S. 696, 699, 26 L.
ed. 1213, 1214, the question arose whether a court-

martial could lawfully sentence an officer of the
Army, charged wdth the offense of attempting to

kill a prisoner in the custody of the United
States, to be imprisoned at hard labor in the
penitentiarv. The accused was tried under the
62d Article of War. The court said: 'He has
offended both against the civil and the military
law. As the proper steps were not taken to have
him proceeded against by the civil authorities,

it was the clear duty of the military to bring
him to trial under that jurisdiction. Whether,
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after trial by the court-martial, he can be again
tried in the civil courts, is a question we need
not now consider. It is enough if the court-mar-
tial had Jurisdiction to proceed, and what has
been done is within the powers of that jurisdic-

tion.' It was objected, in that case, that the sen-

tence was in excess of what the law allowed. The
court referred to the 97th Article of War, which
provided that 'no person in the military service

shall, under the sentence of a court-martial, be
pimished by confinement in a penitentiary un-
less the offense of which he may be convicted
would, by some statute of the United States or
by some statute of the state, territory, or district

in which such offense may be committed, or by
the common law, as the same exists in such state,

territory, or district, subject such convict to such
imprisonment.' It then proceeded: 'Under this

article, when the offense is one not recognized by
the laws regulating civil society, there can be no
punishment by confinement in a penitentiary.

The same is true when the offense, though rec-

ognized by the civil authorities, is not pmiishable
by the civil courts in that way. But when the

act charged as 'conduct to the prejudice of good
order and military discipline' is actually a crime
against society which is punishable by imprison-
ment in the penitentiary, it seems to us clear

that a court-martial is authorized to inflict that

kind of punishment. The act done is a civil crime,

and the trial is for that act. The proceedings are

had in a court-martial because the offender is

personally amenable to that jurisdiction, and what
he did was not only criminal according to the

laws of the land, but prejudicial to the good
order and discipline of the Army to w^hich he
belonged. The 62d article provides that the offen-

der, when convicted, shall be punished at the dis-

cretion of the court, and the 97th article does
no more than prohibit the court from sentencing
him to imprisonment in a penitentiary in a case

where, if he were tried for the same act in the
civil courts, such imprisonment could not be in-
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flicted.' In Carter v. Roberts, 177 U. S. 496, 498,
44 L. ed. 861, 862, 20 Sup. Ct. Rep. 713, which
was a ease of the punishment under the judgment
of a general court-martial of an officer of the
Army, the court, after observing that every officer,

before enterinio' on the duties of his office, sub-
scribes to the Articles of War enacted by Con-
gress and places himself within the power of
courts-martial to pass on any offense which he
may have committed in contravention of them,
said: 'Courts-martial are lawful tribunals, with
authority to finally determine any case over which
they have jurisdiction, and their proceedings,
when confirmed as provided, are not open to re-

view by the civil tribunals, except for the pur-
pose of ascertaining whether the military court
had jurisdiction of the person and subject-mat-
ter, and whether, though having such jurisdic-

tion, it had exceeded its powers in the sentence
pronounced.' This language was repeated in

Carter v. McClaughrv, 183 U. S. 365, 380, 46 L.

ed. 236, 242, 22 Sup. Ct. Rep. 181.

It thus appears to be settled that the civil tribu-

nals cannot disregard the judgments of a general
court-martial against an accused officer or soldier,

if such court had jurisdiction to try the offense

set forth in the charge and specifications; this,

notwithstanding the civil court, if it had first

taken hold of the case, might have tried the ac-

cused for the same offense or even one of higher
grade arising out of the same facts.

We are now to inquire whether the coui*t-mar-

tial in the Philippines had jurisdiction to try
Grafton for the offenses charged against him. It

is unnecessary to enter upon an extended discus-

sion of that question, for it is entirely clear that

the court-martial had jurisdiction to try the ac-

cused upon the charges preferred against him.
The 62d Article of War, in express words, con-
fers upon a general, or a regimental, garrison,

or field officers' court-martial, according to the

nature and degree of the offense, jurisdiction to
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trv 'all crimes' not capital, committed in time of

peace by an officer or soldier of the Army. The
crimes referred to in that article manifestly em-
brace those not capital, committed by officers or

soldiers of the Army in violation of public law
as enforced by the civil power. No crimes com-
mitted by officers or soldiers of the Army are

excepted by the above article from the jurisdic-

tion thus conferred upon courts-martial, except

those that are capital in their nature. While,

however, the jurisdiction of general courts-mar-

tial extends to all crimes, not capital, committed
against public law by an officer or soldier of the

Army within the limits of the territory in which
he is serving-, this jurisdiction is not exclusive,

but only concurrent with that of the civil courts.

Of such offenses courts-martial may take cogni-

zance under the 62d Article of War, and, if they

first acquire jurisdiction, their judgments cannot

be disregarded by the civil courts for mere error

or for any reason not affecting the jurisdiction

of the military court.

We are next to inquire whether, having been

acquitted by a court-martial of the crime of homi-

cide as defined by the Penal Code of the Philip-

pines, could Grafton be subjected thereafter to

trial for the same offense in a civil tribunal de-

riving is authority, as did the court-martial, from
the same government, namely, that of the IJnited

States ? That he will be punished for the identical

offense of which he has been acquitted, if the

judoment of the civil court, now before us, be

affirmed, is beyond question, because, as appears

from the record, the civil court adjudged him
guilty and sentenced him to imprisonment speci-

fically for 'an infraction of article 404 of said

Penal Code and of the crime of homicide.'

It was said by the trial judge that the offense

charged against Grrafton in the civil court was
'assassination,' which offense, he said was pim-
ishable under § 403 of the Philippines Penal Code
by death, and of which crime the military court
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could not, under the Articles of War, have taken
cofi^nizance ; whereas, the offense for which he
was tried by court-martial was only homicide, as

defined by § 404 of the Penal Code. But if not
guilty of homicide, as defined in the latter section

of the Penal Code,—and such was the findina^ of

the court-martial,—he could not, for the same
acts and under the same evidence, be .guilty of

assassination, as defined in the former section of

the Code. Looking at the matter in another way,
the above suggestion by the trial judge could only
mean that simply because, speaking generally,

the civil court has jurisdiction to try an officer

or soldier of the Army for the crime of assassina-

tion, it may yet render a judgment by which
he could be subjected to punishment for an
offense included in the charge of assassination,

although of such lesser offense he had been pre-

viously acquitted by another court of competent
jurisdiction. This view is wholly inadmissible.

ITpon this general point the supreme court of the

Philippines, referring to the defense of former
jeopardy, said: 'The circumstance that the civil

trial was for murder, a crime of which courts-

martial in time of peace have no jurisdiction,

while the prior military trial was for manslaugh-
ter only, does not defeat the defense on this

theoiy. The identity of the offenses is determined,
not by their grade, but by their nature. One
crime may be a constituent part of the other.

The criterion is. Does the result of the first ju'ose-

cution negative the facts charged in the second?
It is apparent tliat it does. The acquittal of the
defendant of the charge of manslaughter pro-
nounces him guiltless of facts necessary to con-
stitute murder and admits the plea of jeo])ardy.'

The offense, homicide or manslaugliter, charged
against Grafton, was the unlawful killing of a
named person. The facts which attended that
killing would show the degree of such offense,
whether assassination, of which the civil court
might take cognizance if it acquired jurisdiction
before the military court acted, or homicide, of
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which the military court could take cognizance
if it acted before the civil court did. If tried by
the military court for homicide, as defined in
the Penal Code, and acquitted on that charge,
the guaranty of exemption from being twice put
in jeopardy of punishment for the same offense
would be of no value to the accused if, on trial
for assassination, arising out of the same acts,
he could be again punished for the identical of-
fense of which he had been previously acquitted.

In Chitty's Criminal Law, vol. 1, pp. 452, 455,
462, the author says: 'It is not in all cases neces-
sary that the two charges should be precisely the
same in point of degree, for it is sufficient if an
acquittal of the one will show that the defend-
ant could not have been guilty of the other. Thus,
a general acquittal of murder is a discharge upon
an indictment of manslaughter upon the same
person, because the latter charge was included
in the former, and if it had so appeared on the
trial the defendant might have been convicted
of the inferior offense; and, on the other hand,
an acquittal of manslaughter will preclude a fu-
ture prosecution for murder, for, if he were in-
nocent of the modified crime, he could not be
guilty of the same fact, with the addition of mal-
ice and design.' Mr. Bishop, in his Treatise on
Criminal Law, 7th ed. § 1050, says: It is not
necessary, to establish the defense 'autrefois
acquit' or 'convict,' that the offense in each in-

dictment should be the same in name. If the
transaction is the same, or if each rests upon the
same facts between the same parties, it is suf-
ficient to make good the defense. In Com. v.

Roby, 12 Pick. 503, the court said: 'Thus an ac-
quittal on an indictment for murder will be a
good bar to an indictment for manslaughter, and,
e converso, an acquittal on an indictment for
manslaughter will be a bar to a prosecution for
murder; for, in the first instance, had the de-
fendant been guilty, not of murder, but of man-
slaughter, he would have been found guilty of
the latter offense upon that indictment; and in
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the second instance, since the defendant is not
guilty of manshuis^hter, he cannot be ,Q:uilty of
manslau,s,hter imder circumstances of aggrava-
tion which enhu'ge it into murder. 1 Starkie,
Crun. PI. 2d ed. 322.'

It must, then, be taken on the present record
that an affirmance of the judgment of the civil

court will subject the accused to punishment for
the same acts, constituting the same offense as
that of which he had been previously acquitted
by a military court having complete jurisdiction

to try and pimish him for such offense. It is

attempted to meet this view by the suggestion
that Grafton committed two distinct offenses,

—

one against military law and discipline, the other
against the civil law, which may prescribe the
punishment for crimes against organized society,

by whomsoever those crimes are committed,

—

and that a trial for either offense, whatever its

result, whether acquittal or conviction, and even
if the first trial was in a court of competent juris-

diction, is no bar to a trial in another court of

the same government for the other offense. We
carniot assent to this view. It is, we think, in-

consistent with the principle, already announced,
that a general court-martial has, under existing

statutes, in time of peace, jurisdiction to try an
officer or soldier of the Army for any offense,

not capital, which the civil law declares to be a

crime against the public. The express prohibi-

tion of double jeopardy for the same offense

means that wherever such j^rohibition is applica-

ble, either by operation of the Constitution or

by action of Congress, no person shall be twice

put in jeopardy of life or limb for the same of-

fense. Consequently, a civil court proceeding un-
der the authority of the United States cannot
withhold from an officer or soldier of the Army
the full benefit of that guaranty, after he has
been once tried in a military court of competent
jurisdiction. Congress, by express constitutional

provision, has the power to prescribe rules for

the govermnent and regulation of the Army, but
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those rules must be interpreted in connection with
the prohibition ai^ainst a man's being- put twice
in jeopardy for the same offense. The former
provision must not be so interpreted as to nullify
the latter. If, therefore, a person be tried for an
offense in a tribunal derivincv its jurisdiction and
authority from the United States, and is acquit-
ted or convicted, he cannot again be tried for
the same offense in another tribunal deriving its

jurisdiction and authority from the United States.
A diiferent interpretation finds no sanction in
the Articles of War; for the 102d Article of War
(which is the same as article 87, adopted in 1806,
2 Stat, at L. 369, chap. 20) declares that ^no per-
son'—referring, we take it, to persons in the
Army—'shall be tried a second time for the same
oifense.' But we rest our decision of this ques-
tion upon the broad ground that the same acts

constituting a crime against the United States
cannot, after the acquittal or conviction of the

accused in a couii: of competent jurisdiction, be
made the basis of a second trial of the accused
for that crime in the same or in another court,

civil or military, of the same government. Con-
gress has chosen, in its discretion, to confer upon
general courts-martial authority to try an otftcer

or soldier for any crime, not capital, committed
bv him in the territory in which he is serving.

When that was done the judgment of such mili-

tary court was placed upon the same level as the

judgments of other tribunals when the inquiry

arises whether an accused was, in virtue of that

judgment, put in jeopardy of life or limb. Any
possible conflict in these matters, between civil

and military courts, can be obviated either by
withholding from courts-martial all authority to

try officers or soldiers for crimes prescribed by
the civil power, leaving the civil tribunals to try

such offenses, or by investing courts-martial with
exclusive jurisdiction to try such officers and sol-

diers for all crimes not capital.

In support of the view that the judgment of a
military court against an officer or soldier of the
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Army for acts constituting a crime against both

the civil law and the military organization is no
bar to a second trial in the civil courts for the

same acts, we are referred to Fox v. Ohio, 5 How.
410, 435, 12 L. ed. 213, 224; United States v. Mari-
gold, 9 How. 560, 13 L. ed. 257, and Moore v.

Illinois, 14 How. 13, 19, 20, 14 L. ed. 306, 308,

309. Nothing said or determined in either of

those cases conflicts wth the decision in this case.

In the above cases, especially in Moore's Case,

the question was mooted whether the same acts

could be treated as crimes both against the United
States and a state. It was there suggested that

a person could not be pmiished by two govern-
ments on account of or for the same act consti-

tuting crime, without violating the 5th Amend-
ment. But this court, speaking by Mr. Justice

Grier, said: 'An offense, in its legal signification,

means the transgression of a law. A man may
be compelled to make reparation in damages to

the injured party, and be liable also to punish-
ment for a breach of the jDublic peace, in conse-

quence of the same act ; and may be said, in com-
mon parlance, to be twice punished for the same
offense. Every citizen of the United States is

also a citizen of a state or territory. He may be
said to owe allegiance to two sovereigns, and may
be liable to punishment for an infraction of the

laws of either. The same act may be an offense

or transgression of the laws of botli. Thus, an
assault upon the marshal of the United States,

and hindering him in the execution of legal proc-
ess, is a high off'ense against the United States,

for which the perpetrator is liable to punish-
ment; and the same act may be also a gross
breach of the peace of the state,—a riot, assault,

or a murder,—and subject the same person to a
imnishment, \mder the state laws, for a misde-
meanor or felony. That either or both may (if

they see fit) punish such an offender, cannot be
doubted. Yet it cannot be truly averred that the
offender has been twice punished for the same
offense; but only that by one act he has com-
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mitted two offenses, for eacli of which he is justly

punishable. He eoiild not plead the punishment
bv one in bar to a conviction l)y the other; con-

sequently, this court has decided, in the case of

Fox V. Ohio, 5 How. 432, 12 L. ed. 222, that a
state may ])unish the offense of utterins.' or pass-

ino' false coin, as a cheat oi* fraud ])ractised on
its citizens; and, in the case of the United States

V. Mario-old, supra, that Conoress, in the proper
exercise of its authority, may punish the same
act as an offense against the United States.'

It is clear that the cases above cited are not in

point here. The government of the United States

and the governments of the several states, in the

exercise of their respective powers, move on dif-

ferent lines. The government of the United
States has no power, except as expressl^y or by
necessary implication has been granted to it, while

the several states may exert such powers as are

not inconsistent with the Constitution of the United
States nor with a republican form of government,
and which have not been surrendered by them
to the general government. An offense against

the United States can only be punished under
its authority and in the tribunals created by its

laws; whereas, an offense against a state can be

]:)unished only by its authority and in its tril^u-

nals. The same act, as held in Moore's Case, may
constitute two offenses, one against the United
States and the other against a state. But these

things cannot be predicated of the relations be-

tween the United States and the Philippines. The
government of a state does not derive its powers
from the United States, while the government of

the Philippines owes its existence wholly to the

United States, and its judicial tribunals exert all

their powers by authority of the United States.

The jurisdiction and authority of the United
States over that territory and its inhabitants, for

all legitimate purposes of government, is para-

mount. So that the cases holding that the same acts

com.mitted in a state of the Union may constitute
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an offense against the United States and also
a distinct offense against the state do not apply
here, where the two ti'i])unals that tried the ac-

cused exert all their powers under and by
authority of the same government,—that of the
United States.

It may be difficult at times to determine
whether the offense for which an officer or sol-

dier is being tried is, in every substantial respect,
the same offense for which he had been pi-evi-

ouslv tried. We will not therefore attempt to

formulate any rule by which every conceivable
case must be solved. But, passing by all other
questions discussed by counsel, or which might
arise on the record, and restricting our decision
to the above question of double jeopardy, we
adjudge that, consistently with the above act of
1902, and for the reasons stated, the plaintiff in

error, a soldier in the Army, having been acquit-

ted of the crime of homicide, alleged to have
been committed by him in the Philippines, by a

military court of competent jurisdiction, proceed-
ino" under the authority of the United States,

could not be subsequently tried for the same of-

fense in a civil court exercising authority in that
territory. This is sufficient to dispose of the pi'es-

ent ease.

The judgment must be reversed, and the case

remanded with directions to the Supreme Court
of the Philippines to order the complaint or in-

formation in the Court of First Instance to be
dismissed and the plaintiff in error discharged
from custody.

It is so ordered."
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B.

THE DEFENDANT CORRECTED AND RETRACTED THE AL-
LEGED FALSE TESTIMONY BEFORE HE LEFT THE WIT-
NESS STAND, AND THEREFORE THE EVIDENCE WAS AND
IS INSUFFICIENT TO SUSTAIN THE CONVICTION. (AS-

SIGNED AS ERROR FOR CONSIDERATION, AT THE OPTION
OF THE COURT, UNDER RULE 24, SUBDIVISION 4 THERE-
OF.)

Whilst this point was not raised during the trial, nor

introduced in the Assignment of Errors on file, we re-

spectfully request the Court to consider the same

under Rule 24, Subdivision 4 thereof.

"To correct obvious errors and prevent mani-
fest injustice, an appellate court may review the

evidence for purpose of determining its sufficiency

to sustain indictment, though sufficiency was not
questioned at the trial."

Wild t'. U. S., 291 F. 334. (C. C. A. 8)

;

SMte?' V. U. S., 257 F. 724. (C. C. A. 9).

We desire to direct the Court's attention to the in-

dictment in this case. The first count charges in sub-

stance that this defendant went on the stand as a

witness, had denied receiving radio bearings when in

truth and in fact he had received the same. The

second count charges in substance that the defendant

denied receiving two sets of radio bearings when in

truth and in fact he had received two sets.

So far as the first covmt is concerned, we desire to

call the Court's attention to the fact that the defendant

in this case when recalled to the stand and before the

conclusion of the case of U. S. v. Hudson, et cd., ¥o.

16647, retracted his former statement, that he had re-

ceived no radio bearings, and admitted that he had

received one set of radio bearings. (See Transcript of



44

Record, page 47.) In view of the fact that tlie original

statement, even though false and even though delib-

erately false, was made, still, if the defendant before

the conclusion of the case wherein he was called as a

witness retracted said statement and corrected the

same, the first count must fall under the authority of

Ex parte Keizo Shihata, 35 Fed. (2nd) 636 (C. C. A.

9), the Court holding as follows:

''While the jjoint is not discussed in the briefs,

it has been suggested that, as a rule, where a wit-

ness who has given false testimony retracts it be-

fore he leaves the witness stand, it cannot be made
the basis of a perjury charge. In section 1044 (a)

of volume 2 of Bishop on Criminal Law (9th Ed.),

the editors say, 'The law encourages the correc-

tion of erroneous and even intentionally false

statements on the part of the witness, and perjury
will not be predicated upon such statements when
the witness before the submission of the case, fully

corrects his testimonv;' and the text is supported
by People v. Brill, 100 Misc. Rep. 92, 165 N. Y. S.

65, and People v. Gillette, 126 App. Div. 665, 111
N. Y. S. 133. If that be the law, of course the
entire fomidation of the deportation warrant is

swept away."

Under the decision above quoted, it is clear that no

perjury has been committed by this defendant as

charged in the first count.

Regarding the second count, we desire to point out

to the Court that there is a conflict in the testimony as

to whether or not two sets of radio bearings were ever

received by this defendant. The only witness who

testified as to the number of radio bearings given to

Johnsen was James Wills, the radio operator aboard
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the "Cahokia." Wills testified (see Transcript of

Record, p. 60)

:

^'I mean to let rny answer stand that I asked for a

radio bearing about 30 minutes prior to coming up

alongside of her. (Referring to the '(-oal Harbor.')

After I applied for this first set of radio bearings, it

was 40 or 50 minutes before I received them."

He further testified (see Transcript of Record, p.

61):

''Q. Then what you mean is that after you de-

livered the second set that was the first time that Mr.

Johnsen said the bearings were not any good?

A. Not necessarily.

Q. He might have said it before ?

A. Yes. From my experience on the 'Cahokia,' I

don't know whether those bearings w^ere any good. I

knew those bearings at that time w^ere not reliable as

they are to-day. They w^ere carrying about a two

degree correction for variation of deviation. It was

about 10 minutes after I received the first set of bear-

ings when I received the second. We had made con-

tact with the ship at that time. I decoded one set of

bearings, but don't know whether that was the first or

the second.

Q. In other words, what I am getting at is, when

you received the first set you don't know whether that

was the bearing you afterwards requested—they might

have become reversed, isn't that correct?

A. They might have given me the same one twice,

for that matter, T don't know.

Q. They might have given you the same one twice?

A. Yes."
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Mr. Wills testified further (Transcript of Record,

p. 63) :

"It is possible that Mr. Johiisen told me to get these

bearings in code, and that when I handed them to him

decoded that he told me to go back and get them in

code, and that represented the second set. It is per-

fectly possible that I gave Johnsen two different sets

of bearings when he thought it was two coi)ies of the

same set."

Mr. Johnsen in this regard testified as follows (see

Transcript of Record, pp. 116-117) :

"Q. Now, Mr. Johnsen, you heard Mr. Wills testify

here, didn't you? A. I did.

Q. You heard him testify that after he gave you

that first set of bearings he suggested to you, that he

get you a second set of bearmgs. You heard that,

didn't you? A. I heard it.

Q. Is that correct ?

A. I don't remember now whether that is correct,

or not.

Q. You don't know whether that is correct, or not?

A. No, I don't remember whether that is correct,

or not.

Q. Do you remember that he brought you a second

set of bearings?

A. No, I only remember getting one set.

Q. Would you say positively that you did not get

two sets? A. No, I will not say positively.

Q. You are not sure whether you did, or did not ?

A. It might have been this way, he might have

come up there with a radio bearing in plain language
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and I did not want it in plain language, I wanted it

in code.

Q. You wanted it in code?

A. Yes. And that is where he might have got the

idea that I got two.

Q. What code did you want them in?

A. The regular Navy code.

Q. The regular Navy code? A. Yes."

We submit that in order to constitute the crime of

perjury the false statement must be made wilfully.

The testimony above quoted plainly shows that there

could have been no wilful perjury on the part of

Johnsen as to the receiving of the two sets of bearings.

Even Wills admits that he may have handed Johnsen

two copies of the same set of bearings and Johnsen

testified even in the present trial that he does not re-

call ever having received two separate bearings and

explains that when he asked that Wills get the original

decoded bearing into code Wills may have believed

that he w^as handing Johnsen a second set of bearings.

This conflict in the testimony should, of course, be

resolved in favor of defendant. In other words, if

the conflict of testimony is just as consistent with the

defendant's innocence as it is with the defendant's

guilt the same must be resolved in favor of the de-

fendant and hence we must conclude that no perjury

was committed by Johnsen as mentioned in the second

count of the indictment. If in fact, although the same

is not conclusive from the evidence, Johnsen received

two sets of bearings and stated that he received but

one set, in view of the testimony given above, the worst
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that can be said of Johnsen is that he made an honest

mistake of fact.

We, therefore, respectfully submit to the Court that

both counts of the indictment have fallen and upon

this phase of the case, if upon no other, the judgment

should be reversed.

CONCLUSION.

It is elementary, of course, that in order to con-

stitute any crime or public offense there nuist be a

joint operation or union of act and intent. In other

words, there must be, in order to support a conviction,

some evidence by which intent, either proven directly

or indirectly, may be inferred, and it is inevitable that

in looking for a wilful intent we must search for and

find some motive for the crime. It is inconceivable

that any man, and particularly a man with the record

of this defendant in the Coast Guard, should have

wilfully and knowingly committed the crime with which

he stands convicted without some strong impelling

motive. The Court must bear in mind that Johnsen

had been in the Coast Guard for twenty-four years

and had but a few more years to serve before honor-

able retii-ement. His record up to the time of the

search of the '^Coal Harbor" and the subsequent

trial of the defendants in that case was unblemished.

Is it not inconceivable that a man with this record

could or would have gone upon the stand and de-

liberately and wilfully committed jierjury without

some strong impelling motive?
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We respectfully submit to the Court that there is no

evidence whatsoever from which motive can by the

remotest stretch of the imagination be inferred. John-

sen had certainly nothing to gain financially, nor could

the seizure of the "Coal Harbor'' in any way better

his position with the Coast Guard. He had already

reached the rating of Chief Boatswain and had held

that rating since it was created in 1924. In fact a

careful analysis of this entire record in our opinion

leads to the inevitable conclusion that Johnsen made

an honest mistake of fact; that he did his utmost to

give the Government what he believed to be the true

position of the ship which he commanded, which posi-

tion was calculated by dead reckoning and which he

believed to be more accurate than any position that

could possibly be received by him from a radio bear-

ing, which came too late, and in this respect we desire

to call the Court's attention to Johnsen 's uncontra-

dicted testimony (see Transcript of Record, pp. 109,

110, 111, 112) :

"Before I asked for these radio bearings, I had

calculated my position by dead reckoning. I got a

position in the afternoon, approximately at two P. M.,

and I steered certain courses and distances, until the

'Coal Harbor' was sighted. I calculated my position

from the position I got at 2 o'clock, plus my courses

and speed from 2 o'clock up to the time I sighted the

'Coal Harbor.' That is what is called dead reckoning.

I don't remember exactly, but that placed me approxi-

mately between 6 and 8 miles off land. It was quite

some time after I requested these radio bearings before

I received them; I had the fix of the 'Coal Harbor'
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and was towing her in, if my memory does not fail me.

As near as I can recall, I had started to tow in, and by

towing in I mean by that I had the 'Coal Harbor' in

tow and had started for San Francisco with it. I had

started the tow-in before I had received these radio

bearings. When Mr. Wills, who was the radio oper-

ator at that time, handed me this radio bearing, my
recollection is not right clear now on that point, but,

if anything, I have a slight recollection that I kind of

balled him out because he was so late in receiving

them. Sort of balled him out, he was so late in re-

ceiving them; and, if my recollection is not wrong,

he had them in plain language, and I did not want

the radio bearing in plain language; I wanted it in

code. Because w^hen officers are cruising and watching

the rum runners like we were, we didn't want to work

and give them our position in plain language; because

they would know where we were, and we always used

our own code, and T did not want it in plain language.

In other words, I wanted the radio bearing in code;

so that other rum runners that I might pick up or be

looking for w^ould not know our position. I did not

use these radio bearings and I did not plot them. I

threw them overboard on my w^ay in. I don't re-

member requesting any second set of radio bearings.

I don't remember getting more than one set. I did

not plot any, at all. I did not get the radio bearings

when I wanted them, and I did not consider them of

any value to me, at all.

Q. Did you consider that your position, as calcu-

lated by your dead reckoning, was more accurate than
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any position that could be given you by a radio bear-

ing, that was as late as this one was ?

A. I did at that tune, because I got a fix at two

P. M. in the afternoon, and that was after six in the

evening when I sighted the 'Coal Harbor.'

Q. As a navigator, did you consider this radio

bearing of any value, whatsoever?

A. I do some times.

Q. I say, did you at this particular time ? A. No.

Q. Why, Mr. Jolmsen, on the first time that you

testified, in the 'Coal Harbor' case, did you first tell

the district attorney and the jury, if they were pres-

ent, that you did not get the radio bearings?

A. I had not used the radio bearings, and I did

not believe the radio bearings was of any importance

to anybody; I had a perfect right, as commanding

officer of any vessel, to ask for a radio bearing, and

w^hether I wanted to use that radio bearing, or not,

it is up to me; they could not compel me to use the

bearing. I am responsible for the vessel.

Q. In other words, as coimnanding officer of the

vessel, you have the right to call for a radio bearing

any time you wish, and disregard any or all of them

if you wish? A. That is correct.

Q. And you are responsible for the position of

your vessel whether it be calculated by your dead

reckoning, or some other way? A. I am.

Q. Was it your intention, at the time you testi-

fied, to give, to the best of your knowledge and belief

as a navigator, your true position?

A. I wanted to give my true position.
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Q. You believed that your true position was that

which you had calculated by dead reckoning?

A. I did.

Q. And that the radio bearing would not reveal

your true position? A. Yes.

Q, Had you intention, at the time that j^ou testi-

fied, to deceive the Government, or the defense, or the

jury, or the Court, or any person, whatsoever, as to

your position?

A. I had no intention to deceive anybody. I am
not in the habit of doing those things.

Q. Did you have anything to gain or lose, one way

or the other by so doing?

A. Not that I know of. I had plenty to lose since

that time."

We respectfully submit that this testimony stands

uncontradicted.

Said Mr. Circuit Judge Rudkin in the case of

Sturtevant v. U. S., decided December 3, 1929:

*'A person cannot be convicted of a crime on
motive and theory alone, however plausible the

theory may be, without other or further support
in the evidence."

Here is a case, much stronger, where a motive can-

not even be erected by imagination, in view of all the

circumstances. It is plainly a case where Johnsen

made a mistake of fact, for which he has been suffi-

ciently punished by the Coast Guard Court, and a

case where the jury in the civil tribunal reconunended

as follow^s:

*'We, the jury, unanimously recommend ex-

treme leniency be granted above defendant." (T.

24.)
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For the foregoing reasons it is very respectfully

submitted that the judgment should be reversed.

Dated, San Francisco,

January 8, 1930.

GoLDMAjf & Nye,

Reed M. Clarke,

Robert B. McMillan,

Attorneys for Appellant.




